Carlisle Conservation Commission

May 22, 2008

Chair Peter Burn called the meeting to order at 7:35 pm in the Clark Room at the Carlisle Town Hall.  In addition to Burn, Chair Elect Tom Schultz and members Jenifer Bush, Kelly Guarino, Tricia Smith and Roy Watson were also present.  Diane Troppoli was not present.  Conservation Administrator Sylvia Willard was also present.
Minutes, bills and general agenda items.

The Foss Farm Baseline Assessment prepared by the Land Stewardship Committee was circulated for review and will be discussed in detail at the June 12, 2008 ConsCom meeting.

A Land Use Permit to conduct a Grassland Bird Study on Towle Field was issued to Tufts University graduate student Shasha Keyel subsequent to a thorough review of the student’s proposal by the Commission, the Land Stewardship Committee and several local resident bird experts.  

A Land Use Permit was requested for a Cub Scout Campout on the Towle land by Selectman Douglas Stevenson.  The event would involve approximately 20 kids each accompanied by a parent.  The question of how the group would handle waste was raised, as a group of that size could have a significant impact.  Guarino moved to issue a Land Use Permit to the Cub Scouts to camp at the Towle land with the condition that they appropriately remove all waste materials in compliance with Cub Scout no impact procedures (which doesn’t mean burying it).  Schultz seconded and all attending voted in favor.  

Bylaw Revision Discussion:  Willard reported that she is in the process of coordinating a time on an upcoming agenda for the Lincoln Conservation Administrator, Tom Gumbart, to discuss the strategies that the Lincoln Conservation Commission used in getting approval from Town Meeting for revisions to their local bylaw relative to setbacks.

Mowing Management for Towle Field and Benfield Land:  A draft mowing management plan for the two properties was circulated for comments.

Tree Cutting on Russell Street:  Willard reported having been contacted by a Russell Street resident who had observed tree cutting in what they believed to be a resource area, and after having been required to go through the permitting process for such activity, they wanted to know if a filing had been submitted for this work.  Although Willard had spoken with the property owner after having been notified of the unpermitted work and subsequently issued a verbal stop work order, the Commission requested that Willard follow the standard procedure of issuing an Enforcement Order in order to have written documentation of the activity.  A formal discussion is scheduled for the June 12, 2008 meeting.  
8:00 p.m. Executive Session - Restorative Justice:  Burn solicited a motion to enter into an Executive Session.  Watson moved to enter into an Executive Session for the purpose of holding a discussion of a personal nature pertaining to the Restorative Justice Program, with the intention of reconvening in an open session afterward.  Stringham seconded the motion.  Burn called for a roll call vote on the motion:  Schultz – yes; Bush – yes; Watson – yes; Guarino – yes; Burn - yes.  

8:30 p.m. The regular meeting of the Conservation Commission continued.
8:35 (DEP 125-0830) Notice of Intent, Continued Hearing

Applicant:  John Ballantine

Project Location:  268 Fiske Street

Project Description:  construction of a single-family house including well, septic system, leaching facility, garage, utilities and common driveway. 

Burn opened the continued hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  Property owner John Ballantine and his representative George Dimakarakos of Stamski and McNary were present.  Dimakarakos stated that although there had been no significant changes to the plan since the last hearing, the following revisions had been incorporated:  restrictive easements have been labeled and the brush clearing area along Fiske street for removal of several small saplings in order to improve the site line from the end of the driveway has been noted (this is to be in accordance with the recommendation of the LandTec, Inc. Review for the Planning Board. He also pointed out that the plan now shows the entire property as being subject to the provisions of the CR.  

Burn then opened the discussion for questions and comments from the Commission.  

Smith said she still has concerns about utilities that are located off the driveway towards the wetland edges, specifically with regard to the sewer line, and she asked if there was any reason why they did not pursue a variance to Title 5 in order to get an easement to be allowed to leave the sewer line leading from the existing house where it is presently located.  Dimakarakos said that Title 5 with respect to variances is much more stringent and would require that they demonstrate a hardship.  Smith replied that she views this kind of thing as a hardship given the amount of additional work that will need to be done in close proximity to the wetland to excavate the trench for that line.  Dimakarakos said that he honestly didn’t think they would get it, as the language is very strong in Title 5 and even in repair situations, they are not known to be very sympathetic.  Smith reiterated that the Commission is looking at work very close to the wetland edge and they are trying to minimize it.  She added that, at this point, they have the engineer’s opinion that has not been confirmed with DEP that the sewer line has to be constructed where it is shown on the plan.  She said that her primary concern with the plan is to try to keep the proposed site development as far from the wetland edge as possible, and although they have gotten some amount of concession with the driveway, they still have an issue with the utilities that could be easily located further from the wetland except for how the lot lines have been drawn.  She asked for confirmation that the existing proposed layout for the septic components is the only way they could be constructed because the DEP will not grant a variance.  Dimakarakos responded with a suggestion that the Commission consider including a condition that, prior to construction, a request be submitted to the DEP for a variance.  Smith pointed out that she had raised this issue at two previous hearings and was hoping to see those lines pulled back from the wetland edge as far as possible as a result of those comments.  She asked that the representative provide the Commission with evidence that every possibility along these lines has been explored.

Schultz concurred with Smith’s position, since the plan is more extreme than anything they had ever looked at in the past, and that one of things that they are required to do is to have all of the information, so if there is a documented request, there is at least evidence that the line must go where it is presently shown on the plan.  

Dimakarakos said that the request for a variance could take several months.  Smith suggested that he call someone at DEP or request a meeting, adding that she is very unsympathetic to people coming to the Commission at the last minute saying there is this permitting timeline.  She added that she is not willing to say at this point that because there is a scheduling issue we should just approve a layout.

Another concern still unresolved after being raised at the previous meetings was whether or not more of the line from the proposed house could be constructed under the driveway.  Dimakarakos said that it was shown as close to the lot line as possible due to the ten-foot setback requirement around the existing well.   

Guarino inquired about the construction sequence in terms of whether the septic line would be installed at the same time as driveway or could a property owner install the driveway and septic line and defer building the house for several years.  Dimakarakos said that, in either event, the driveway and sewer line would be done at the same time.  

Raising another concern that had been raised at a previous hearing, Willard asked whether Tennessee Gas Company had signed off on this plan yet, as the “Partial Release of Easement” that was submitted at the previous meeting did not give approval for the garage within the easement.  Ballantine said that TENNECO now has the plan and their legal department is in the process of reviewing it and preparing an Encroachment Agreement.  Willard also asked whether there would be any power supply to the garage, as it is not shown on the plan, to which Ballantine confirmed that there would in fact be electric service.  

Willard then pointed that the Commission had questions regarding bounds. Guarino asked whether the Commission wanted the bound requirements to be part of the plan itself rather than part of the Special Conditions.  Willard suggested that they determine where they would want to have bounds so they can be on the plan and surveyed in.  Burn agreed that the Commission could request them on a final plan once they have made those determinations.  Willard pointed out that there is a condition in the CR saying there shall be no obstruction between the CR land and the town owned land, but there is no question that there should be some delineation between the two properties.  

Burn then opened up the discussion for comments from the audience, at which point, Alan Carpenito of South Street said that while he appreciated that the Commission is being very thorough in its jurisdiction in terms of what they are looking at, it’s unfortunate that they cannot look at the bigger picture of the impact that this development is going to have on the greater part of the community.  He added that he believed that this project is going to have more impact on the rural character than any other house that has ever been built in town and that the town has spent a great deal of money in that part of town in order to preserve views.  He pointed out that although there is a height limitation of 25 feet, that is from the 200 foot elevation, which is a couple of feet above existing grade, so we’re talking about a 27-foot structure that is going to be very visible from the trails at the bog.  He asked whether or not anything could be worked out with CPA funding, and said it would be great if we could do something that would accommodate the Ballantines while preserving the most beautiful vista that we have in town over a body of water.  He concluded by saying that he likened this proposal to someone building a house on Walden Pond.  As for CPA funding, Schultz said someone would need to make a formal request through the CPC, although he recalled that the town had let parcels larger than this walk away because it was not strategic in terms of protecting larger amounts of land.  

Charles Bradley, a northern abutter on Fiske Street, said that he had been unable to attend the last few hearings and inquired as to whether there was any discussion of the setback of the building and whether it would set a new standard should this be approved.  Burn reported that they would be discussing the setback but only under the restrictive conditions of the CR and also in the larger sense.  As for the amending the bylaw with regard to setbacks, he said there would very likely be some consideration of this at the next Town Meeting.  

Smith brought up that with respect to this project, one of the things that will be important in terms of the Orders of Conditions are the footprints of the structures and the grading that will need to occur to be able to really assess the impact of that portion of the development.  She said that if she was going to vote on an Order of Conditions, it would have to condition that the project has a second review process for the actual building, because in terms of building program, this is incredibly aggressive for the nature of the site.  As it stands, this plan just doesn’t include sufficient information in the vicinity of the house and garage to be able to fully assess the impact.  Phil Dumka of Fiske Street said he believed that the simple solution would be to purchase the land, but being that budgets are so tight, that would be unlikely.  Alternatively, he offered the suggestion that they try to find a group of private investors buy the property and donate it to the town. Ballantine responded to Dumka’s comments by saying that he appreciated and understood the sentiment in wanting to preserve the land, and said that in working the CR, preserving the property was very much their intention.  

Smith said she had procedural concerns about issuing an Order of Conditions that covers two lots and asked whether the Commission wanted to issue two separate Orders of Conditions.  Dimakarakos said that the deed is written so that both lots are encumbered; therefore, the Commission could issue a partial COC and when the lawyers try to get the title cleared on either they would be unable to do so until all work was completed satisfactorily on both lots.  Along these lines, Willard pointed out that the existing house does not yet have a Certificate of Compliance.  

Guarino suggested that before any construction begins there should a project review.  Smith agreed that there would need to be site plan of where the house and garage are presented at 1” =10’ scale so the Commission could also see the grading and hardscape / landscape elements, which are the things that are going to demonstrate that the house and activity associated with construction are not going to adversely impact the wetlands. The plan for these components at present is only conceptual, and they should come back to the Commission with a detailed site plan.   Smith added that at this point, the Commission would only be approving the concept of having a house and garage but not specific construction details including site prep work. 

Willard then summarized the primary outstanding issues as follows:  the representative will need to explore with the DEP whether or not the sewer line can stay where it is; there needs to be some way to delineate between the private and the public land; there are no electric utilities on the plan; TENNECO final approval is pending; construction details of the house and landscaping including site prep have not yet been submitted.

With the applicant’s approval, the hearing was continued until June 12, 2008 at 8:30 p.m. 

9:20 p.m. Guarino excused herself from the meeting.

9:30 p.m. (DEP 125-0821) Notice of Intent, Decision

Applicant:  Hanover Hill

Project Location: Westford Street

Project Description:  construction of a roadway & 3 common driveways with associated grading and drainage system within 100’ of a bordering vegetated wetland.

Burn opened the continued hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  Neither the applicant nor his representative was present.  Willard circulated the Standard Order of conditions and proposed Special Conditions for the Commission’s final review.  Willard noted that one of her primary objectives in preparing the Special Conditions was to maintain control of the project at all times.  Along these lines, she has included a requirement that a construction meeting not only be scheduled prior to the initial construction, but one will also be required for the second construction season to insure that any issues that may arise during the previous building season have been addressed satisfactorily.  This will also be useful in the event of a change in contractors.  

Bush asked if the issue of whether there was a declaration of Riverfront within the project area had been resolved.  Willard acknowledged that this was one of the questions in the Notice of Intent.  Bush recalled that the plans were done during a drought situation, to which Willard said that the drought was not declared until after the photographs that were submitted as evidence were taken.   Willard also noted that there is an impoundment upstream; however, the only issue she could see with this is whether there is some withdrawal that would render the stream downstream to be intermittent vs perennial.  She added the fact that Pages Brook is classified as a perennial stream and it flows into Greenough Pond, where there is a significant impoundment; however during the summer months, it is bone dry.  Schultz referred to the documentation Willard had provided to the Commission from the DEP with regard to the Drought Advisory issued the previous fall which states, “Observations of no flow made before October 1, 2007 may be used to prove a watercourse is intermittent with no Riverfront Area, provided the watercourse is not subject to draw down from withdrawals of water supply wells, direct withdrawals, impoundments or other man-made flow reductions or diversions”.  He also noted that the Assumption of the Plan is that it is the stream is intermittent.  While Willard acknowledged the significance of these guidelines issued by the DEP, she stated for the record that the stream is classified as perennial on the USGS map.

With no further questions or comments forthcoming, Smith moved to issue the Orders of Conditions for DEP #125-0821.  Watson seconded and all attending voted in favor.

9:40 Cranberry Bog House Well Testing:  Willard reported that the Board of Health has agreed to fund half of the well testing cost for the Cranberry Bog House well as part of their town wide testing program, with the total cost estimated to be around $500.  Smith pointed out the fact that this kind of activity is along the lines of being a landlord and is perhaps a more appropriate issue for the BOS, particularly given the tightness of the ConsCom budget.  Burn said he had been focusing on the issue of water quality, not cost, and asked if the Commission in principal agreed with the recommendation of the Land Stewardship Committee that the water should be tested.  Smith said she was absolutely in favor of water quality testing; however she said she was not quite sure why they would need to test for VOCs and pesticides unless they had evidence of misuse of those substances.  

She suggested doing a standard water quality profile, and if anything is found that indicates a problem, they can do additional testing.  

LSC Chair, Warren Lyman, then offered several comments with regard to the question of testing.  He said that it is clear that the testing needs to be done based on the assessments done on the building.  While he acknowledged the Commission’s concerns about acting as a landlord for the building and wanting to at some point transfer this responsibility, he urged them to pursue the matter now, as he believed that the testing is long overdue.  He stated that there are two apartments that get their drinking water from a driven point well that is located in the basement of the building, where they currently store farm equipment along with numerous gas tanks used to store the fuel for the equipment.  According to his observations, the well point in the basement is probably no more than 40’ from the septic system and the well point is probably no more than 150’ from the nearest corner of the active Cranberry Bog where over past six to ten years, eleven different pesticides have been applied.  He also had noted that the well point location is either down gradient or side gradient from the likely groundwater flow direction, so it is likely that groundwater from the active cranberry bog would be drawn into the well point area by the action of pumping water out of that well.  

Schultz raised the point that the license agreement should be reworked with the BOS, not the Commission, as the Commission is not in the business of conserving buildings.  However, upon considering Lyman’s comments, all were in agreement that the complete line of testing should be done immediately.  

Smith moved to authorize the expenditure for the entire complement of testing for the well at the Cranberry Bog House, including the standard test as well as testing for VOCs and organic compounds with the cost to be split with the Board of Health.  Watson seconded and all attending voted in favor. 

Smith also requested that Willard send a letter to the BOS with a copy to Long Term Caps informing them of the testing and why it is being done, noting that it was not included in the FY08 budget.  Schultz also recommended that it be clear that the Town is going to need to be prepared for further costs being incorporated into a future budget.  Along these lines Lyman reported that he and Debbie Geltner are in the process of determining what work will need to be done in order to bring the building up to code, and at this point it looks like the town will face some substantial costs, which could be a multi-year program to improve that building if it is to remain a dwelling.  He noted that an inspection of the building had recently been done by the town building inspector which helped to identify the improvements that are needed.  

10:00 p.m.  Request for Certificate of Compliance by Theodore Mark - 24 Bingham Road (DEP #125-585): Property owner Theodore Mark and his representative, Wetland Scientist Lisa Standley of VHB Associates, were present for the discussion.  Standley presented Willard with the filing fee for the Request for a Certificate of Compliance for an Order of Conditions that expired in 2000.  She stated that the work has been completed and the applicant is now looking to sell the house and needs a COC in order clear the title.  She noted that she had prepared a letter outlining her findings, which was submitted along with the application for COC along with the as built plans.  She reported having done a site inspection and found that the work was not done in accordance with the Orders of Conditions, with the following discrepancies being determined:  (1) the driveway was approved as a 40 x 20 foot paved area (800sf), 40 feet south of the proposed well.  The as-built shows a 35 x 65 foot paved driveway (approx 2,100 sf), extending over the well; some of the driveway may also be beyond the approved hay bale line (2) the stone retaining wall northwest of the house is 15 feet beyond the approved hay bale limit, noting that the additional altered area is within the buffer zone and did not impact the adjacent wetland (3) the as built house is 70 feet long, 10 feet longer than the approved house, for an increase of 300 sf of the house footprint.  Standley concluded her evaluation by stating that the site is now stable and all work has been completed.  

Smith questioned the Commission why they would have to issue a COC under these circumstances, pointing out the fact that the as built plan is what was constructed was clearly not what was permitted.  Standley said that from a regulatory standpoint, without a COC on the title to show that the work is clear with the Commission, the house is not saleable.  Watson pointed out that, with all due respect, the Commission’s experience is at odds with that statement.  

Standley then cited what she believed to be their options moving forward:  issuance of a COC, a requirement that the site be brought into compliance or the requirement of a new NOI for the new plan.  She also suggested that a site visit may be helpful to the Commission in assessing the situation.  

Burn said that none of the options pleased him much and he disliked intensely being placed in this position again.  Smith said she would like to get some guidance from the DEP.  Watson said that, from a pragmatic standpoint, the property owner wants something the Commission is not in a position to do and suggested that the applicant and his representative come back with alternatives.  Willard noted that the property owner will need to go to the Board of Selectmen for the work done within the town easement.  She also reported that there are now some BOH issues as well.  

With no further comments from the Commission, Standley said that she and her client have heard and understand the Commission’s concerns and that she would like to confer with DEP informally as well as her client and his counsel as to their options in moving forward.  

Phragmites management in Great Brook Path drainage system:  Willard referred to a proposal from local arborist John Bakewell on behalf of Betsy Goldenberg, which requests permission to initiate a program to remove the Phragmites and Buckthorn that exists in the detention basin at Great Brook Estates.  The property owner had contacted Bakewell after having been informed that the COC could not be issued until the stands were eradicated.  Burn suggested that the commission get confirmation that the Phragmites is in fact invasive and not the native species before undertaking any Phragmites removal.  Smith moved to approve the request for invasive control measures upon receipt of confirmation that the stand is not the non-invasive, native variety.  

10:20 p.m. Smith moved to adjourn.  Schultz seconded and all attending commissioners voted in favor.

Respectfully submitted,

Mary Hopkins, Administrative Asst. 
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