



Carlisle Conservation Commission

May 8, 2008

Chair Peter Burn called the meeting to order at 7:40 pm in the Clark Room at the Carlisle Town Hall.  In addition to Burn, Chair Elect Tom Schultz and members Jenifer Bush, Kelly Guarino were also present.  Tricia Smith, Diane Troppoli and Roy Watson were not present.  Conservation Administrator Sylvia Willard was also present.
Guarino moved to rescind the motion to approve the minutes of January 24, 2008.  Schultz seconded the motion and all attending voted in favor.  Guarino moved to revise the minutes of January 24, 2008 to show that John Lee was not sitting on the Commission at the time, rather it was Jen Bush, and to approve them as amended.  Schultz seconded and all attending voted in favor.  

Guarino moved to accept the February 14, 2008 minutes as amended.  Schultz seconded and all attending commissioners voted in favor.  

Land Use Permit:  Based on the details of the request, a permit was granted to The Old North Bridge Pony Club to conduct a Mounted Games event at Foss Farm on Saturday, May 17 and Sunday, May 18, 2008 from 10:00 a.m. to 6:00 p.m.

DEP #125-792/Concord Road, Map 8, Parcel 10:  After having been informed that the developer of this property is not going forward with the project, Willard drafted a letter to inform the property owner that a Certificate of Compliance should be requested and to urge the property owner, Fortunato Rotondo to remove the silt barrier and construction fencing installed for the proposed well drilling project, as they are an impediment to the migration of vernal pool species. Willard visited the property with the owner and agreed that the hay bales located at the stream crossing and at the rear of the property should be left in place.

Enforcement Order - 217 Heald Road - Planting Plan and Fencing:  A revised planting plan and fencing proposal that had been submitted by the homeowner was found to be acceptable by the Commission. 

7:50 p.m. Request for change to DEP 125-0820 – 216 River Road:  Property owner Mollie Tee had requested time on the agenda to discuss the possibility of doing some additional work that had not been included in the original NOI.  The proposed additional work includes the removal of two trees that are leaning over toward her house.  The other work includes the resurfacing of a portion of the existing driveway.  Permission was granted for the two field changes with the requirement that the tree stumps be left in place after the trees are taken down and that the width of the driveway is in no way altered, as noted on the Plan of Record.  

8:00 p.m. (RDA-260) Request for Determination

Applicant:  Richard and Mary D’Agostino

Project Location:  1022 North Road

Project Description:  Removal of ten trees all within the 100’Buffer Zone of a Bordering Vegetated Wetland.

Burn opened the hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  Property owners Richard and Mary D’Agostino presented the details of their application, which proposes the removal of ten trees in order to increase the amount of afternoon light that reaches the house.  The plan calls for flush cutting the trees and leaving the stumps.  Based on the details provided, Schultz moved to close the hearing.  Guarino seconded and all attending voted in favor.  Guarino moved to issue a Negative Determination of Applicability / B3 for RDA-260, with the work to be done as presented in the Request for Determination.  Schultz seconded and all attending voted in favor.  

8:15 p.m. (DEP 125-0832) Notice of Intent, continued hearing

Applicant:  Lloyd Burke 

Project Location:  500 West Street

Project Description:  Installation of a Septic System

Emergency Certification:  500 West Street

Burn re-opened the hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  The property owner was present for the continued hearing.  Willard reported that the project has received final approval from the Board of Health. Willard noted that the BOH had a slightly different plan, but in comparing the two, all of the work in the Commission’s jurisdiction is identical on both versions of the plan.  Schultz moved to close the hearing for DEP #125-0832.  Guarino seconded and all attending voted in favor.  Schultz moved to issue a Standard Order of Conditions for DEP #125-0832.  Guarino seconded and all attending voted in favor.  Guarino moved to issue an Emergency Certificate, which will allow work to begin installing the new system without the need to wait out the ten-day appeal period as by the DEP.  Schultz seconded the motion and all attending voted in favor.  

(RDA-259)  Request for Determination of Applicability, continued meeting

Applicant:  Pietro Ventresca

Project Location:  59 Nowell Farme Road

Project Description:  Grading associated with installation of a septic system

George Dimakarakos of Stamski and McNary presented the plan for replacing a failed septic system.  All components of the alternative system will be outside of the 100’ Buffer Zone, with 25’ of grading associated with the leaching area to be the only work that would be required in the Buffer Zone.  Haybales will be installed to protect the remaining 75’ setback between the work and the wetland during construction.  Schultz moved to close the hearing.  Guarino seconded and all attending voted in favor.  Guarino moved to issue a Negative Determination of Applicability / B3 for RDA-259 with the requirement that   project be carried out in the manner set forth in the RDA application and in accordance with the plan approved by the Board of Health.  Schultz seconded and all attending voted in favor.  

8:30 p.m. (DEP 125-0821) Notice of Intent, Continued Hearing

Applicant:  Hanover Hill

Project Location: Westford Street

Project Description: construction of a roadway & 3 common driveways with associated grading and drainage system within 100’ of a bordering vegetated wetland.


Burn re-opened the hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  George Dimakarakos of Stamski and McNary opened the discussion by stating that they had done several iterations to the plan incorporating peer reviews and recommendations from the Planning Board, the Board of Health and the Commission, with the last revisions to the plan addressing primarily minor Planning Board requirements.  He suggested that the Commission consider closing the hearing at this point and include a special condition requiring that the final plan that is endorsed by the Planning Board at their next meeting be the Plan of Record, with no work to begin until the final plan has been submitted.  

After undertaking a thorough review of the most recently submitted plan, Willard reported the following issues as still needing to be addressed:  

1. Limit of work:  additional provisions with regard the limit of work in the Buffer Zone are needed

2. Stockpile and staging areas  :  need to be determined and noted on the plan; 

3. Riverfront:  the issue of whether or not there is a perennial stream within the project area needs to be determined

4. Conservation Restriction:  assure adequate delineation of the CR that exists on the property and is held by CCF. 

5. Stormwater Management:  maintenance responsibility for infiltration areas that are within the roadways needs to be finalized, as some of the roadways are subdivision roads, anticipated to be accepted by the town; the plan further includes drainage structures serving the common driveways that will be located on private land which will involve interaction between structures that will be maintained by the town feeding into drainage structures that will be the responsibility of the Home Owners Assoc; adequate funding for the ongoing maintenance of these structures needs to be confirmed
6. Guard Rail specifications – the plan calls for the use of ACQ lumber with standard galvanized steel bolts, which Willard pointed out have been found to deteriorate when used with this type of treated lumber in these conditions - this could lead to safety concerns.
7. Bridge crossing work – stockpile locations for material removed during the construction of the footings for the bridge crossing has not been identified. 

8. Confirm that maintenance procedures have been accepted by the DPW 

9. Blasting – an approved procedure for blasting that is satisfactory to both the Planning Board and the Commission needs to be determined 

10. Dewatering Plan –condition any dewatering not be directly discharged into a wetland 

11. Outstanding permit:  a National Pollution Discharge Elimination System (NPDES) NOI from the EPA submitted to the Commission
12. Misc:  a procedure should be determined to track /maintain the elevation of the bottom of the retention basins to make sure adequate maintenance is occurring 

Burn said he was extremely impressed with the level with which Willard had reviewed the plan, with the other members of the Commission joining him in his praise for her outstanding work.  
With regard to the question of whether Riverfront exists within the project area in the form of a perennial stream, Dimakarakos said it didn’t “fit squarely into the regulations” when the plan was first presented.  As requested, they then provided photos to the Commission to show that it was dry.  With respect to the dam that exists upstream, Dimakarakos said that the pond associated with the dam only has a drainage area of 150 acres and a stream with less than ½ square mile of drainage area, is shown as intermittent, even if it is dammed.  Schultz commented that this issue had been “dangling” for quite a while, but in trying to understand it, the Commission has always gone by the USGS map, as outdated as it is.  Willard said that the final decision is up to the Commission, and that she wanted to ensure that the information needed to make a final, informed decision was on the table.  

With regard to the details of the requirements of the Homeowners Association, Dimakarakos suggested that the Commission include the condition that the final, recorded legal documents must be submitted as part of the plan of record, along with the final plan as approved by the Planning Board.  

Schultz moved to close the hearing for DEP #125-0821.  Guarino seconded and all attending voted in favor.  In the meantime, Willard will be meeting with Dimakarakos to address the issues Willard has brought forth in order that they will be incorporated into final plan which will be endorsed by the Planning Board and the Orders of Conditions.  A draft Orders of Conditions document will be reviewed and voted upon at the next hearing.

9:00 p.m. (DEP 125-0830) Notice of Intent, Continued Hearing

Applicant:  John Ballantine

Project Location: 268 Fiske Street

Project Description: construction of a single-family house including well, septic system, leaching facility, garage, utilities and common driveway.

Burn re-opened the hearing under the Massachusetts Wetlands Protection Act and the Carlisle Wetlands Protection Bylaw.  George Dimakarakos of Stamski and McNary stated that they have attended meetings with the Planning Board and the Board of Health since the previous hearing with the Commission and have revised the plans to incorporate comments and suggestions discussed at those meetings.  Of particular interest to the Commission may be the fact that they have reduced the width of the proposed driveway from twelve to ten feet.  At this point, the only new issue that would require review by the Commission is that the Planning Board’s peer review engineer has commented on the need to maximize the sight line looking left at the end of the proposed driveway by removing brush and to maintain the sight line.  This work was found to be acceptable to the commission provided no tree removal will be involved.

Willard then stated she had the following comments for the Commission’s consideration subsequent to her review: 1. the distribution box for the new septic system is located in the 100’ Buffer Zone. (to this Dimakarakos stated that to take it out of the Buffer Zone would create extra bends in the system which could make it considerably less reliable); 2.  location of the leach field for the current home is not noted on the Plan; 3.  for better filing procedures, the Board of Health has requested that separate septic plans be provided for each lot - this project is two lots and it is possible that the two parts of this project could be done at different times; 4.  the terms of the Tennessee Gasline easement state that there are to be no obstructions (structures, plants, wells, septic systems, basins, underground facilities) within the easement without prior written approval of the company – the proposed garage is 20’ into the easement and it would seem to be appropriate to have prior approval by Tennessee Gas prior to the Commissions decision; 5.  the labels for the CRs on the Sewage Disposal plan did not conform with the Amended CR plan; 6.  the proposed limit of work is inches from the town owned Cranberry Bog Conservation Land, should there be a requirement for permanent markers of the line.

There was a brief recess to welcome Commissioner Troppoli and her beautiful new baby girl, Josephine, who had stopped in for a surprise guest appearance!
Willard comments re Ballantine plan, con’t:  

7. DEP comments requested that the FEMA 100 year flood zone be noted on the plan.  Willard noted that this request had also been made by them when the NOI was submitted for permitting of the now existing home; 8.  because of the turtle population that exists on the adjacent Cranberry Bog property, she is concerned about the impact of heavy vehicle traffic - Dimakarakos suggested adding the Condition that a perambulation of the premises must be done prior to the start of work each day
Ballantine then asked the Commission what their position would be if they proposed to construct the driveway a foot or two farther away from the wetlands in two places in order to save a couple of trees.  Burn replied that if his purpose in moving away from the wetland were to save a tree or two, this would not be a problem; however, this would be a problem if the movement were closer to the wetland.  

The discussion was then opened for comments.  Selectman Alan Carpenito said he was very concerned about this project for a couple of reasons, one of which, he said, is the tremendous impact this project will have on the rural view from the Bog House and parking area.  Another concern is that the Town of Carlisle has invested $3 million between the Bog and the Wang-Coombs land, for the purpose of retaining the rural look of the community.  Construction of a house on the peninsula will have a huge impact on this.  He added that once the house is built, people will say, “how could that happen?”  He then asked whether there is any possibility of purchasing the land, perhaps using CPA funding.  Burn thanked Carpenito for his comments and said that the question of purchasing the land would need to be addressed at another time.  
Phil Dumka of 307 Fiske Street asked whether the terms of Conservation Restrictions that were placed on the property are “cast in stone” or can they be changed, in this case, in order to move the location of the proposed house away from the peninsula and towards the street.  Conservation Restriction Advisory Committee member Wayne Davis addressed this by saying that CRs are not set in stone, but the practice in the state and the Town of Carlisle to get them as close to set in stone as possible.   He added that within the last eight to ten years, the standards have become even tighter, and that the only way a CR can be amended is if there is greater conservation value attached by amending it.  In this case, the amended CR was approved by the State, CRAC and the Commission, which included restrictions with regard to building height and other restrictions with the intent of minimizing impact to the vista.  At this point to seek another amendment would be extremely difficult.  Dimakarakos noted that the geometry of the zoning requirements doesn’t work for moving the house closer to Fiske Street.  

Commissioner Bush said she was grappling with the fact that the entire project is within 100’ BZ and perhaps 75 percent is within 50’ of the BVW, and to her, it seemed the land should be classified as unbuildable, but because the CR contains accepted building envelopes, it is being developed.  Schultz addressed Bush’s comments by stating that the Town of Carlisle does not presently have a wetlands bylaw that restricts development right up to the edge of a wetland, and as it stands, proposals are considered on a case-by-case basis based on precedent.  Burn added the fact that the Commission can condition the daylights out of this application, but if they had a bylaw, they wouldn’t even be having the discussion.  Schultz pointed out that there are only two possible reasons the Commission could legally deny the permit - one is lack of data and the other is adverse impact on wetlands.  Burn said that at this point, they were getting to the crux of the matter, which is that this is a very aggressive proposal, even in its amended form.  He said that from his own point of view, the only reason he would consider it is because of the extraordinary effort the Ballantines have put forth in order to amend the property with the CRs and because of the testimony of the people who have come forward and said that the only reason they would consider it is the presence of this extremely restrictive CR.  He said the Commission is very concerned with setting a precedent since it is without the protection of a setback bylaw.  He then noted that Commissioner Smith would like the opportunity to make some comments and participate in the vote, but was unable to attend the hearing.  Schultz said that the only way the Commission could get this to a vote would be to come up with a proposed set of conditions that they could discuss at the next meeting.  

Wayne Davis of the Conservation Restriction Advisory Committee, who participated in the CR processes involving the property, said that in terms of setting a precedent, if the Commission voted to approve the plan with conditions, there should be clear recognition in the minutes that they never would have considered it except for the fact of the tightness of the CR.  He also acknowledged that it there a had been lesson learned out of this process for the Commission and CRAC, which was that had they all asked a few more questions at the time the CR was proposed with regard to the location of building envelopes relative to wetlands, the Committees may have been able to head this off at the pass, or to the extent that significant trade offs were made at the time the agreement was signed.  He pointed out that this would have served both the landowners as well as the governmental bodies here.  Burn added the comment that as the Commission was reviewing the CR, which was considered a boon to the town, the second step of looking at the building envelope was missed.  The information was there, but the focus wasn’t on wetland impacts.  

Because of time constraints with regard to the maximum number of days that the Orders of Conditions must be issued once the hearing is closed, with the applicant’s approval, the hearing was continued until May 22, 2008 at 8:30 p.m. at which time the Orders of Conditions may be discussed..  

Tom Brownrigg’s request to revisit a revision to the wetlands bylaw relative to vernal pools – update:  Willard informed the Commission that the bylaw would need to be updated anyway because the DEP regulations have changed.  She said, at the Commission’s request, she is working on coordinating a visit by Lincoln Conservation Administrator, Tom Gumbart, to speak with the Commission about the strategies they used in getting their wetland bylaw change, which included more wetland resource area protections through Town Meeting.

Grassland Bird Study Request:  A proposal to conduct a Grassland Bird Study on Towle Field was recently submitted to the Commission by a Tufts University graduate student, Sasha Keyel.  The proposal would involve studying the effects of area on habitat use by grassland birds in order to better understand the causes of their decline.  Resident local bird experts Tom Brownrigg and Ken Harte are presently in the process of reviewing the proposal and will be providing feedback to the Commission relative to whether they recommend issuing a Land Use permit for this activity.  Burn pointed out the possibility that the Commission could get some management objectives out of the study, but agreed that more time would be needed to review the proposal.  In the meantime, Keyel will be asked to explain the process to the Land Stewardship Committee.  
Willard informed the Commission that an Executive Session has been scheduled for the May 22, 2008 meeting to discuss the details of the recent incident at the Cranberry Bog.  Also present will be representatives from the Restorative Justice Program.  

Potential Future Condition:  Willard reported that she is presently putting together a draft condition relative to blasting activity that may be found necessary after a permit has been issued and not anticipated during the hearing process.  A possibility may be a condition to require an applicant to submit a blasting plan to the Commission for a determination as to whether they would be required to file an Amended Order of Conditions and/or whether it would need to be peer reviewed.  

10:40 p.m. Schultz moved to adjourn.  Guarino seconded and all attending voted in favor.

Respectfully submitted,

Mary Hopkins

Carlisle Conservation Commission
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