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	TOWN OF CARLISLE

OFFICE OF

Zoning Board of Appeals

66 Westford Street

Carlisle, MA 01741

978-369-5326


Minutes:  Board of Appeals, August 7, 2008
The meeting was called to order at 8:05 p.m. in the Town Hall, 66 Westford Street.  Board Members Ed Rolfe (Chair), Clerk Bill Morgan, Associate Member Manuel Crespo, secretary Julie Levey, Carlisle Building Inspector John Luther, Mosquito reporter Helen Lyons, applicant and interested parties were present.   For purposes of this meeting, Crespo sat as a full member.

Rolfe outlined the agenda and confirmed procedural notification requirements.


In response to Selectman Alan Carpenito, Rolfe said that the Board had not been contacted for input with regard to the Benfield RFP.


The Board reviewed the June 5, 2008 meeting minutes.  No changes were made to the minutes.  Morgan moved to approve the minutes of the June 5, 2008 meeting.  Rolfe seconded. The Board voted unanimously to approve the minutes 2-0 (Rolfe – aye, Morgan –aye, Crespo – abstain as he was not present at the June 5, 2008 meeting).


The Board had no unfinished business.


Rolfe opened the hearing for Case 0807, the application of Larry Bearfield, Ferns Country Store, request for variances from zoning bylaws 3.4.1.2 (max sq. floor area allowed is 2000, applicant is requesting 2559 sq. feet), 4.2.1 (minimum setback required is 20’, requesting 18’7”), and 5.3.3 (parking directly accessible from a public way) for the construction of an addition at 8-12 Lowell Road.

In response to Luther, Rolfe clarified the Board composition (3 member board, not a 5 member board as typically found in other communities.  For 3 member boards, it must be a concurring vote of all three members in order for any motion to be adopted.)


A letter dated July 22, 2008 from Carlisle Chief of Police, John Sullivan was entered into the record.  Sullivan endorsed both the previous changes made to the parking area as well as those changes under current consideration for the parking area.

Applicant Larry Bearfield appeared before the Board.  He reported that he had had several discussions with store neighbors and town leadership regarding his plans.  Bearfield explained that the small grocery store was not a sustainable retail operation in its current form and the renovations were necessary to make the business a long term, viable operation.  In this final phase of the store’s renovations, Bearfield is proposing a structure to connect the current store with the outlying two bay garage building that had once been used as part of an automobile service station.  The garage building will have a stairway to allow access to loft storage and a bottle/can return area will be positioned to the rear of the garage. The middle of the proposed addition will have back and front access and will house the grocery section of the store.  The current store building will contain the bakery and indoor seating while the ‘garage’ portion will house the beer and wine if the town votes to undry Carlisle in November.  Bearfield presented and the board reviewed a Site Plan schematic from Stamski and McNary dated June 26, 2008 in addition to Floor Plan (A1), Floor Plans Section (A2), Elevations (A3 and A4) from Sutphin Architects dated 7-18-2008.

Bearfield said he had met with Luther regarding the variance request (5.3.3) regarding parking.  Bearfield showed a series of photographs (1899, 1928, 1930, 2004, 2006) of the store depicting the stores parking throughout the years.  Parking directly off the street had never been addressed in the past.  Bearfield highlighted changes he had made in recent years to make the parking safer such as replacing spaces near the rotary with bike racks which forced cars to park further down and away from the rotary.   Bearfield stated that if the store did not have front parking, they would be out of business.  He also referenced Chief Sullivan’s endorsement of the prior changes and the proposed new parking plan.

Rolfe stated that in the chronology of bylaw changes, as listed in Table 3 of the blue Zoning Bylaw book, Zoning was first adopted in Carlisle in 1933 and that judging from the information presented, the parking in front of the store pre-dates the adoption of zoning.  It was noted that most of Carlisle Center businesses must likely suffer from parking located off the main road and as such, this was not a unique problem within the Center District.  Morgan requested clarification on setback.  Bearfield also explained that the strip in front of the store accommodates foot traffic keeping it away from the road.  Bearfield said because he was proposing to make a major change to the store it made sense to request the variance at this time.  

It was determined that there were adequate parking spaces for the current and proposed square footage of the store.  In response to Morgan, Bearfield said that there were currently 11 parking spaces, including the handicap space, in the front of the building. A total of 24 parking spaces are proposed to accommodate the expansion and that only 18 are required.

The garage is currently being used for miscellaneous storage.


In response to Carpenito, it was determined that if a grant for the requested variance were allowed, the grant would not allow for the store owner to claim town land by adverse possession as a variance is permissive use.  

Abutter Kevin Smith inquired as to why a variance for parking was required. (Smith is also an Associate Member of the Board and recused himself from this hearing.) Luther said that the current zoning code does not allow for backing out into a public way.  In response to Smith, Luther said that the proposed changes were modifying the property enough that he felt the variance was needed.  Luther said the Board could determine that a variance was not needed.


Rolfe referred to MGL c. 40A s. 6 regarding pre-existing non-conforming structures and use.  Luther agreed that because the parking configuration had been in existence for so long and that the parking use at the front of the store was not being substantially changed that the variance may not be needed.  Bearfield emphasized that the current parking situation was not being changed.

There being no further discussion on the parking variance request from Bylaw 5.3.3 the Board turned to discuss the request for a variance from Bylaw 4.2.1 which requires a 20 foot setback. The request is to encroach upon the setback by 1’5”. In 2004, the Board of Appeals granted a variance for the current porch which was built on top of an existing granite slab.  The new proposal extends the porch across the proposed new middle section and would be built at grade, on the ground.  The porch would be in keeping with the character of the building and the main enter/exit doors of the store would shift to this new center section. 


In response to Rolfe, Bearfield explained that when he was before the Board of Appeals in 2004 he had explained that as a retail business located in the center of town in order to sustain a viable retail business and avoid hardship through lack of business, they took unique steps to keep the character and historical feel of the town center as well as increase retail traffic.  The 2004 variance had allowed the porch which has increased business. 

In response to Crespo, Bearfield said the shape of the lot, configuration and placement of the structures on the lot results in hardship due to limitations of expansion possibilities as well as its proximity to the public roadway.  In response to Rolfe, Bearfield explained that the requested store expansion is for the public good as it will provide an entryway egress as well as handicap access.  Bearfield continued to explain that due to the topography of the lot, i.e., lack of trees or natural features, they were attempting to improve the existing situation.   

The proposed expanded porch would be at grade level with the same decking as the current porch and would have an overhang.  Luther said all zoning codes allow for a 42” egress from a building.  Crespo noted that the building itself did not require a setback variance. The front and back entry-ways would be wheelchair accessible.  Abutter Bob Hilton said that handicap access should be through the front entry.  Luther referred to Massachusetts guidelines which state building access for handicapped people should be through the same entrances as non-handicapped.  In response to Rolfe, Luther said that he would agree that a variance was not necessary due to the egress allowance and handicap accessibility.

There being no further discussion on the request for a variance from the 20’ setback required under Bylaw 4.2.1, the Board next discussed the request for a variance from Bylaw 3.4.1.  The bylaw limits the maximum floor space to 2000 sq. feet and the applicant is requesting 2559 sq. feet.  Bearfield showed maps and plans of the final phase of the business renovations.  He indicated the layout of the buildings on the property and explained that the plan would enable utilization of the space between the current building and including the existing garage building.  Renovations would allow for updated refrigeration units, walk-in coolers and expanded coffee, bakery and grocery areas.  The proposed renovations would make the business sustainable and connecting the two buildings to create additional sales area was vital to the retail operation.  Bearfield explained that the changes to the business were for the public good and is intended to provide a service to the town.  He had presented the proposed changes to the Historical Committee and reported that they were in support of the changes. 

In response to Rolfe, Luther explained how the gross floor space was calculated.  Luther said that only retail space was counted; stairwells and basement were not included.  Morgan inquired as to what the actual addition square footage would be.  Bearfield said that he had talked with three Carlisle Building Inspectors (Bob Koning, John Minty and John Luther) and all had been in agreement as to determining the square footage.  The square footage requested would result in a 27.5% increase over the maximum allowed.  In response to Morgan, Luther said the coolers were not included in the square footage as they were considered storage and customers won’t be inside them.

In response to Rolfe, Luther said that he had not before tonight seen a copy of a letter sent by then Acting Building Commissioner John Minty to Bearfield dated February 27, 2008.  Luther said that he had opportunity just prior to the hearing to review the letter. In it, Minty instructed Bearfield to apply for a Special Permit under bylaw 6.2 Change of Non-Conforming Use and 6.3 Extension of Non-Conforming Use (the 50% expansion restriction).  Luther again briefly reviewed the letter. 

Rolfe noted that the criteria for granting of a variance are more difficult than that of the a Special Permit as required under Bylaw 6.3 and that the requested relief was not near the 50% limit as stated in the Bylaw. Rolfe informed Luther and Bearfield that if the Zoning Enforcement Officer later determined a Special Permit was required, Bearfield would need to reappear before the Board.


Rolfe added that with respect to a change of non-conforming use, he was not clear whether the Bylaws allowed for the sale of beer and wine.  Rolfe reviewed Bylaw 3.3.1.2 which specified the types of goods a retail store may sell, when appropriately zoned. Additionally, Rolfe stated that as a matter of interpretation, under Bylaw 3.3.2.6, the sale of food and beverages could possibly include beer and wine and may be allowed but only for consumption inside a restaurant or similar place, when appropriately zoned.  In response to Rolfe, Bearfield stated that if he wasn’t zoned properly, it would be a matter for the Board of Selectmen to resolve. Rolfe noted the current advertised three variance requests for this particular hearing and again stated that if the Zoning Enforcement Officer later determined that a Special Permit was required for a change of non-conforming use, Bearfield would need to reappear before the Board and the Board must advertise the hearing and comply with procedural notification requirements.

In response to Rolfe, Luther stated that there was an apartment located in the existing building on the upper floor and that the apartment was not part of the request before the Board this evening.

In response to Morgan, Bearfield said they had taken on the retail business because they felt they had a good case and a good, logical plan to make it a sustainable business.  Bearfield described a sustainable business as ‘eek’ing out a living, providing a service for the community, accommodating what the town wants, contributing to community events.  Bearfield said it would also provide a place for people in town to gather and get together.  

In response to Crespo, Bearfield said he did not have the time to wait for the town bylaws to be changed.

Rolfe cited the 1972 Department of Community Affairs (DCA) report recommendations outlining the reasons for enacting the current stricter requirements for Boards in approaching variance requests. Those recommendations were later incorporated into the Zoning Act of 1976.  Bearfield said that there are not a lot of opportunities for the town to make changes like the ones he is attempting.  Bearfield said the changes he had implemented are part of a marketing strategy based on sound marketing principles.  The addition of the porch at Ferns has positively impacted the business.  Without the addition of the porch, it would be a hardship to the business. Bearfield offered to provide and review financial records to support his claim.

Smith asked if hardship could be found due to the location of an unused, obsolete structure on the lot and its uniqueness to the property.   Rolfe concurred that with respect to the Center Business District, the existence of the outlying building was a unique topographical element and the inability to make reasonable use of the building for additional and contiguous retail use might possibly constitute a hardship and would require further consideration.  Luther noted that under the current zoning bylaws Bearfield could put a second separate store in the garage.

The Board further discussed the various variance requests for purposes of making a decision and motion on each.

The Board determined that from information provided by Luther that due to handicap accessibility and State allowances for home and business egress, specifically citing the ability to build on a lot line and how the Building Commissioner would be required to grant a permit for construction of entry stairs extending into the setback zone, a variance from zoning bylaw 4.2.1 was not required.


Rolfe moved to overrule the Building Inspector’s determination that a variance from zoning bylaw 4.2.1 requiring 20’ of setback was not required for the requested 1’5” of relief.  Morgan seconded.  The Board voted unanimously (3-0) to overturn the Building Inspectors determination.  (Rolfe –aye, Morgan – aye, Crespo – aye).


The Board found that a variance from zoning bylaw 5.3.3 was not needed due to the current parking situation as being a pre-existing, non-conforming use with no proposed intensification or change of use.  Rolfe moved to overrule the Building Inspector’s determination that a variance from zoning bylaw 5.3.3 for parking directly accessible from a public way was required.  Crespo seconded.  The Board voted unanimously (3-0) to overturn the Building Inspectors determination.  (Rolfe –aye, Morgan – aye, Crespo – aye).


The Board deliberated the variance request from zoning bylaws 3.4.1.2 (max sq. floor area allowed is 2000, applicant is requesting 2559 sq. feet). Rolfe commented that cities and towns adopt store size caps to ensure that new retail development is scaled appropriately for the community and does not overwhelm the local economy, exacerbate sprawl and traffic congestion. He circulated a scaled block diagram, from the New Rules Project, that showed typical store sizes relative to each other. A 2,000 s.f. main street retailer, a 13,000 s.f. chain drugstore, a 40,000 s.f. supermarket, a football field, a 125,000 s.f. Home Depot and a 250,000 s.f. Wal-Mart supercenter.


The Board concluded that the literal enforcement of the bylaw specifically limiting a pre-existing, non-conforming retail store to no more than 2000 square feet of gross floor area would deny the applicant the ability to offer a diversity of goods for sale, in the existing structures and in a contiguous manner, and would create a substantial economic hardship and that such hardship was not personal to the applicant but would be experienced by anyone attempting to make a continued and reasonable use of locus and the existing two buildings for the purpose of retail sale.  The garage building as currently situated on the property rendered it unusable, except for miscellaneous small item storage, in its current state. The Board also felt that the variance would be for the public good and a 27.5% increase over the maximum allowable did not derogate from the intent of the bylaw.  The Board also felt that the proposed renovations were more desirable than having two separate businesses on the property.

There being no further discussion, the hearing was closed at 10:50 p.m.  
Findings:
1. The Board finds that the use of the locus is as a retail establishment of the so called “country store” variety.  The use itself is unique to the Carlisle Center Business District.
2. The Board finds that unique to this parcel and within the Carlisle Center Business District, that there is an outlying building (formerly a two bay automobile repair garage) that is currently used for storage. 
3. The Board finds that this outlying building is located approximately 21 feet from the main retail store. 
4. The Board finds that the variance request is to join the two buildings for the purposes of creating additional contiguous retail space so as to make a continued and reasonable use of the property as a retail store and that the request is to allow relief from the limit of 2000 s.f. of gross retail floor area.
5. The Board finds credible the applicant’s statements that diversification of goods for sale, necessitating additional retail floor space, is required in order to maintain a reasonable use of the property as a country store.
6. The Board finds, through the applicant’s testimony, that there would be a substantial economic hardship induced if the literal enforcement of the bylaw were applied. Such hardship being related directly to the size and topographical relationship (distance) between the unique structures and use on this locus.
7. The variance does not substantially derogate from the intent of the bylaw. The Board considered the size of other business establishments in the Center District as well as in the vicinity and determined that while a grant of a variance presumes some derogation, the requested relief of 27.5% square/feet was not considered by the Board to be a substantial derogation.
8. The Board found that the desired relief could be granted without substantial detriment to the public good. The Board found that the incorporation of the outlying garage into the proposed architectural plans improved the look and feel of the Center District.

9. The Board finds that structure(s) as extended, altered or changed will not be substantially more detrimental to the neighborhood than the existing nonconforming structure(s) or use.

Rolfe moved to grant the variance from the requirements of zoning bylaw section 3.4.1.2 for the construction of an addition to Ferns Country Store, 8 Lowell Road. Morgan second.  The Board voted unanimously to grant the variance (Rolfe – aye, Morgan – aye, Crespo – aye).

Conditions:
1.
Building construction must begin within one year of the date of variance issuance.
2. The proposed building and use shall conform to all pertinent town and state laws, bylaws and regulations.

3. Any and all plans or specifications submitted to the Board of Appeals that detail construction or improvements to be undertaken or performed in conjunction with the relief granted hereunder, are hereby made express conditions of the issuance of this Decision and are incorporated herein by reference.
4. Any conditions previously applied under any other grant of variance or special permit shall remain in full effect.

Rolfe reported that the Board had received a letter from CHAPA regarding the Laurel Hollow 40B development.  The letter indicated that Michael Kenney, developer, had not provided the final audit to CHAPA.  The Board had released the final bond for the project after verifying that all local requirements had been met.  Rolfe cautioned the Board that future bond releases should only be allowed once local and state requirements were met.


Rolfe reported that Atty.  Jon Witten was reviewing the town regulations to insure the regulations were consistent across all the town Boards as well as the 40B regulations.


No action had been taken on obtaining clarification on bylaw 6.3.  


Rolfe also said he was revisiting the current Board of Appeal application to provide more detailed information to the Board and for the applicant to be better prepared.


Morgan moved to adjourn the meeting; Crespo seconded.  The Board voted unanimously 3-0 to adjourn (Rolfe – aye, Morgan – aye, Crespo – aye).


The meeting was adjourned at 11:00 p.m.






Respectfully submitted,







Julie Connor Levey
