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Town of Carlisle

MASSACHUSETTS 01741

------------

Office of
PLANNING BOARD


66 Westford Street

Carlisle, Massachusetts  01741

Tel. (978) 369-9702

Fax (978) 369-4521

Minutes

June 27, 2011

Minutes 6/13/11

Bills – designate end-of-year approvals

Budget – approve encumbrances

Senior Tax Worker Program FY2012

Associate Member Positions

Liaison Reports

Discussion of strategy with regard to implementation of Settlement Agreement, Valchuis et al. v. Planning Board, Berry Corner Lane, Map 7, Parcel 29

Discussion with Housing Authority and Affordable Housing Trust of proposed Affordable Accessory Apartment deed restriction and update on other affordable housing initiatives.

Possible local noise regulation for construction activity

ANR Plan:  Berry Corner Lane, Map 6, Parcels 1 & 70, Michael Vale and David Valchuis, applicants

Chair David Freedman called the meeting to order at 7:35 pm in the Clark Room of Town Hall.  Members Michael Epstein, Tom Lane, Marc Lamere, Jonathan Stevens, and Planning Administrator George Mansfield were present.  Members Nathan Brown and Jeff Johnson were absent.

Gretchen Caywood (PB Administrative Assistant), Greg Peterson (Housing Trust), Attny Kathleen O’Donnell (Milton, MA), John Williams and Doug Stevenson (both Selectman and Housing Trust), Sylvia Willard (Conservation Administrator), Alan Lehotsky (Housing Authority), Elizabeth Barnett (Housing Coordinator), David Valchuis (Concord, MA), Mark Bobrowski (Blatman, Bobrowski & Mead, Concord, MA), and Mosquito reporter Bob Zielinski were also in attendance.

Minutes

The PB reviewed the draft Minutes from 6/13/11. Stevens moved to approve the Minutes as drafted, Lamere seconded and the motion was approved 5-0.   

Bills

The PB designated one member to sign any remaining bills that will need submission by fiscal year end (June 30th).  Lane moved that the PB designate any bills approved by Planning Administrator Mansfield and Chair Freedman to be signed by Lamere with Freedman’s approval through July 12, 2011.  Stevens seconded and the motion was approved 5-0. 

Senior Tax Worker Program FY2012

Planning Administrator Mansfield and Administrative Assistant Caywood described to Chair Freedman the ways in which a senior tax worker could assist in the PB office.  On discussion, Chair Freedman asked that they forward an application for a senior tax worker to the COA Outreach Coordinator, Angela Smith.

Discussion with Housing Authority and Affordable Housing Trust of proposed Affordable Accessory Apartment deed restriction and update on other affordable housing initiatives.

Members of the Carlisle Housing Authority (HA) and the Affordable Housing Trust (HT) were present, along with the HT’s special counsel, Kathleen O’Donnell, to discuss their proposed draft Regulatory Agreement that applicants who wish to create and maintain an affordable accessory apartment unit (AAA) would be asked to sign.  This document was developed by the HA and HT, and the PB had reviewed and commented on several earlier drafts of the proposed document.  The PB had previously provided written responses with suggested revisions to the latest draft document, along with a few questions, and the HA and HT were present to discuss these.

HT Chair Greg Peterson summarized the PB’s main remaining questions as:  1.) the discrepancy that the proposed Regulatory Agreement indicates that the deed restriction for the AAA unit would run with the land while the AAA Zoning Bylaw (Sections 5.6.9.2 and 5.6.10) states that the AAA Special Permit and Regulatory Agreement terminate on the sale of the property, and 2.) uncertainty as to how it would be assured that CPA funds provided to the homeowner for the AAA unit would be repaid to the Town in the event the AAA permit was terminated.

The PB, HT, and HA reviewed the April 5, 2011 draft of the Regulatory Agreement, as it was annotated by the PB.  Concerning disbursement and repayment of CPA funds, Attorney O’Donnell suggested use of a Grant Agreement, and Vice Chair Epstein agreed that such an agreement could be part of the AAA application.  Among other things, the Grant Agreement would specify the amount of funds to be repaid back to the Town if the AAA use is terminated early (in advance of the 15 years).  O’Donnell said that the PB would have the opportunity to re-view the draft Grant Agreement.  O’Donnell also mentioned that some towns do make a modest amount of funds available to help with the apartment conversion (for use for a septic system upgrade, for example).   Regarding disbursement of CPA funds to the AAA owner, Chair Freedman asked if the HT had decided whether CPA funds would be disbursed entirely up front ($15,000 lump sum) with $1000 forgiveness per year, or as $1000 per year for 15 years.  Peterson said that this has not been decided, but they are leaning toward the former, which is thought to provide more incentive to the AAA applicant.  

Regarding termination of the AAA special permit on sale of the property, Peterson suggested that it would be useful to have a mechanism whereby an incoming purchaser of the property (before closing) can leave the permit in place, by perhaps requesting an extension of the special permit.  This would technically meet the Bylaw requirement, but also meet the needs of a new owner.  Peterson also suggested that this could avoid having a gap in the Department of Housing and Community Development (DHCD) documentation.  Such a gap could allow DHCD to apply new rules which could result in the removal of the AAA from Carlisle’s list of 40B qualified units.  Peterson suggested that using this approach would save time and avoid unnecessary complexity.

Lane pointed out that while Sec. 5.6.10 of the Zoning Bylaws does state that the special permit terminates on sale of the property, it also says the PB can continue the special permit if it sees fit, and also gives a new owner the opportunity to apply for a special permit with the PB expediting the approval process.  Chair Freedman pointed out that Sec. 5.6.9.2 of the Zoning Bylaws states that the Regulatory Agreement terminates on sale of the property.  

Epstein agreed that these are two separate distinctions in the Bylaw.  

To address this discrepancy, O’Donnell suggested that a new owner who wants to keep the AAA unit can sign a new regulatory agreement.  Chair Freedman agreed that this would be more consistent with the Bylaw.  Epstein said that this would also avoid interrupting the continuity of the unit with DHCD.  Peterson expressed concern with having any gap in agreements, and advised that the PB should never approve a special permit for an AAA unit (for a new owner) without a [second] regulatory agreement in place.  O’Donnell offered to check with DHCD to see if their process for regulatory agreement review could be simpler for a renewal.  

Vice Chair Epstein stated his preference for use of a second regulatory agreement to maintain continuity of the unit with DHCD, but suggested that consideration be given to amending the Bylaw to correct the discontinuity between Sec. 5.6.9.2 and Sec. 5.6.10. Chair Freedman asked O’Donnell to speak with DHCD regarding the use of the second regulatory agreement, and urged the HT and HA members to feel free to make suggestions for revisions of the AAA Bylaw if/as deemed necessary.  

Peterson said that the HA, HT and Housing Coordinator will prepare a document detailing the application process and rules, for inclusion in an AAA application packet.  Once a full application packet is ready, an information session will be held for potential applicants.  O’Donnell offered to forward revised documents to the PB so that these can be reviewed while she talks with DHCD about a streamlined renewal process.  Epstein asked O’Donnell to particularly review Sections 10 and 13 of the draft Regulatory Agreement, and to provide revisions as necessary.  Chair Freedman suggested that while the HT moves the grant agreement forward, they also work with the Treasurer regarding a process for the disbursement and securing of the CPA funds.  Freedman also said that he will forward his comments on the draft AAA brochure to the HT and the Housing Coordinator. 

Toward completing the AAA application package, Chair Freedman suggested that a written detail sheet on the tenant selection process needs to be included, as well as a document listing the special requirements of an AAA unit [compared to an AA], and what must be done to remove the “affordable” aspect of it or to remove the unit altogether if it cannot qualify as an AA.  

Epstein pointed out that if someone has to take steps to terminate the AAA, then it is not automatic termination on sale of the property, and he asked what would happen if someone just “sells” without informing the Town.  O’Donnell agreed to consider this point.

Chair Freedman asked the Housing Coordinator to let the PB know if the HA or HT will have documents ready for further discussion at the next PB meeting (July 18th), and if they wish to attend the PB meeting.  Pending that notification, the item was tentatively placed on the Agenda for 7:45 pm that evening.

Other Business

Chair Freedman reported that the BOS is setting up a Task Force to develop a master plan for the Banta Davis land, and this will be discussed at the BOS meeting tomorrow night at 9:00 pm.  While Freedman will attend the meeting, he also suggested other PB members may wish to attend.  Stevens offered to attend.

Encumbrances

Chair Freedman moved that the PB encumber into FY12 $1527.00 for wireless expertise and $720.00 for assistance with development of regulations and bylaws, due to anticipated necessary work going forward on both subjects.  Lamere amended the motion to state $1527.50 for wireless expertise.  Stevens seconded the amended motion, and it was approved 5-0.  

Possible local noise regulation for construction activity

Chair Freedman reported that he had proposed to the BOH that noise regulation guidelines for construction activities be included in the PB’s Rules and Regulations, particularly in the requirements for content of a Construction Management Plan (CMP), rather than developed as a separate bylaw.  He suggested to the PB that they develop a policy for how construction noise will be dealt with, this policy to be included in the CMP.  He added that any noise regulations from the PB should be directed to construction only.

Chair Freedman suggested that a policy include a list of equipment that operates at noise levels above DEP limits.  When a CMP is put forward with an application to the PB, it would be reviewed to assess the probability of a noise problem, so that a plan for the timing and duration of excessive noise-producing activities and possible alternatives could be discussed and agreed upon in advance.  Freedman also suggested that any applicant/developer should be urged to return to the PB if, during the construction process, unexpected findings arise that may lead to a change in the equipment used at the site such that noise level may be a concern.  With the development of clear guidelines, the Building Commissioner would then have the authority to enforce the regulations in the event of excessive noise, and the BOH would retain its authority related to ensuring the public health to issue a “cease and desist” order as well.  Chair Freedman volunteered to continue on this work.

ANR Plan:  Berry Corner Lane, Map 6, Parcels 1 & 70, Michael Vale and David Valchuis, applicants

This request to endorse an ANR plan is the final step in the settlement agreed to in 2007, to dismiss litigation filed against the PB (and others) in 1996.  This ANR combines two lots into one building lot.  Mark Bobrowski (Blatman Bobrowski & Mead), the applicant’s attorney, pointed out that 2 ANR plans were submitted.  They differ only in that one shows the flags at the bordering vegetative wetlands (BVWs), but does not show the entire wetlands, and therefore would require a waiver from the regulations.  He confirmed that the PB may use this ANR for endorsement if they otherwise see fit.  Planning Administrator Mansfield pointed out that while the ANR does not show a lot number assignment for the new lot, resulting from the combination of 2 parcels, the lot number assignment will be left to the Assessors.  Chair Freedman pointed out that a Covenant agreement will contain a statement that no more than one single family home is allowed on the Lot, as agreed to in the Settlement. 
Sec. 2.7 of the Settlement and Release Agreement of May 2007 (on file in the PB office) also requires that a Covenant and Agreement between the owners of the Lane, abutters, the PB and the applicant be executed and recorded with the ANR Plan.  While a draft of this document has been presented to the PB, it has not yet been executed.  Therefore it was proposed by Bobrowski prior to this meeting that an Escrow Agreement between the PB and the applicant, with Mansfield as the Escrow Agent, be signed at this meeting.  With this signed agreement in place, the PB can proceed with endorsement of the ANR plan, if the plan has been drawn per regulations.  The Escrow Agreement states that the Agent will hold the endorsed ANR and will release it to the applicant only upon provision by the applicant of satisfactory evidence that the Covenant has been executed and recorded at the Middlesex North Registry of Deeds. 

Applicant David Valchuis arrived at this point, and Chair Freedman confirmed with the applicant that he does want the PB to endorse the ANR dated 6/27/11 showing the BVW flags.  Lamere moved that the PB waive the requirement of the ANR regulations (Article II, Sec. 4B(1)(h) of the Subdivision Rules and Regulations) that the wetlands be shown on the ANR plan, as the plan does show the wetland border closest to the proposed house location that was reviewed and confirmed by the Conservation Commission.  Lane seconded and the motion was approved 5-0.  

Epstein moved that the PB endorse the plan of land in Carlisle, MA prepared by Stamski & McNary, Inc. dated 6/27/11 for the benefit of David Valchuis and Michael Vale identified as Berry Corner Lane.  Lane seconded the motion, which was approved 5-0.  Before endorsing the ANR plan, David Valchuis signed the Escrow Agreement.  Epstein moved that the PB authorize the PB Chair to execute the Escrow Agreement between the PB for the Town of Carlisle and David Valchuis, with Planning Administrator George Mansfield as Escrow Agent, on this date June 27, 2011.  Lane seconded and the motion was approved 5-0. Chair Freedman signed the Escrow Agreement. PA Mansfield, as Escrow Agent, took possession of the endorsed ANR plan

Valchuis thanked the PB for all of their efforts on this matter.

At 9:45 pm,      Stevens moved and Lamere seconded the adjournment of the PB meeting.  The motion was approved 5-0. 

Respectfully Submitted,

Gretchen Caywood

Administrative Assistant

Carlisle Planning Board
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