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              http://carlislema.gov TOWN OF CARLISLE 

 

OFFICE OF 

Zoning Board of Appeals 

 

66 Westford Street 

Carlisle, MA 01741 

978-369-5326 

 

Minutes:  Board of Appeals, March 14, 2007 
 

 The meeting was called to order at 7:40 p.m. in the Town Hall, 66 Westford Street.  Board 
Members Cindy Nock (Chair), Steve Kirk (Clerk), Associate Members:  Ed Rolfe, Steve Hinton, Town Counsels 
Dan Hill and Art Kreiger, secretary Julie Levey, applicant and interested parties were present.  Ed Rolfe sits as a 
full member for this 40B Coventry Woods application. 
 

Nock opened the continued hearing for Case 0513, the application of Coventry Woods, MCO & 

Associates, Inc. request for a Comprehensive Permit under Massachusetts General Laws Chapter 40B for the 
construction of a fifty-six unit, age restricted (55+) condominium development to be located off Concord Street. 
 

Nock introduced the proceedings.  The following exhibits were entered into the record: 
 

195 Letter dated 2/27/07 Louis Levine, March 16 extension 

196 Letter dated 3/1/07 Louis Levine offering 4/27/07 extension 

197 Letter dated 3/2/07 Kreiger to Levine- cosigned by Board – reopening hearing 

198 Letter dated 3/3/07 David Freedman re:  Affordable Housing Plan 

199 Email dated 3/3/07 John Williams – Affordable Housing response 

200 Email dated 3/3/07 Steve Hinton response to Affordable Housing Plan 

201 Letter dated 3/5/07 J.  Witten, P & S out of date 

202 Email dated 3/9/07 Kreiger – draft conditions combined document 

203 Letter dated 3/12/07 From Paul Callahan to Mosquito editor 

204 Letter dated 3/12/07 Michael Epstein –Septic System C cautions 

205 Email dated 3/13/07 Mike Epstein – draft decision conditions 

206 Letter dated 3/14/07 M. O’Hagan – revised plan 

207 Email dated 3/14/07 Heidi Kummer 

208 Email dated 3/14/07 April Stone 

209 Memo dated 3/14/07 Board of Health  - recommendations 

210 Email dated 3/14/07 Ken Hoffman – concerns 

211 Letter dated 3/14/07 Board of Selectman – Avery Associates to do property 
appraisal 

212 Letter dated 3/14/07 John Witten 

213 Letter dated 3/13/07 Jim Vernon- recommended Hydrogeologic Assessment 

214 Letter dated 3/14/07 David Freedman – lower density 

215 Letter dated 3/14/07 David Freedman – Pro Forma 

 
 Kreiger explained that a draft decision compiling input from all parties addressed the most significant 
issues.  He suggested the Board work through the conditions in that document with limited public input during the 
evening’s hearing.  Kreiger recommended the Board not address the new 48-unit age restricted plan submitted by 
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the applicant, at this time.  The applicant was asked, with the new plan submittal, if there was an extension given 
to the April 27 decision deadline. 
 
 Applicant Mark O’Hagan said the deadline was still the same and the intent of the new plan was to 
address Septic System C issues raised by the BOA, BOH and abutters which increased the distance to the Epstein 
well to 200+ feet.  O’Hagan further explained that the change to an age-restricted development necessitated the 
additional units.  The plan adds the units and decreases the amount of flow with all else, such as the wells, roads, 
staying the same.  O’Hagan said the plan does not need additional engineering review and the BOH will review 
Title V compliance, as necessary, after the issuance of the comprehensive permit. O’Hagan refused to replenish 
the Peer review account when asked to do so. 
 
 Nock felt it was unreasonable to have new plans submitted at this stage of the hearing process and for the 
applicant not to agree to further Peer Review or Peer review account replenishment. 
 
 Kreiger requested the applicant to verify which plan was before the Board.  O’Hagan said the 48 unit 
plan.  Kreiger felt there was not enough time or funds available to review the new plan.  In response to Kreiger, 
O’Hagan said the 41 unit plan was being withdrawn.  Abutter Attorney John Witten pointed out that the 41 unit 
plan is withdrawn but the 56 unit was being reserved for appeal purposes.  Witten likened it to having a club over 
the Board and that the current project did not have valid project eligibility from HAC.  Further, the applicant does 
not have evidence of site control and the applicant’s company is not a limited dividend corporation.  In Witten’s 
opinion, the application is not properly before the Board. 
 
 The applicant’s attorney, Louis Levine, said the same letter of project eligibility had been before the 
Board during the 41 unit negotiations and that the applicant did have site control.  Levine said the 48 unit plan had 
been submitted in good faith to reduce the septic effluent and increase the distance from abutter wells. 
 
 Kreiger reported that Stamski & McNary had provided a Hydrogeologic report to Jim Vernon based upon 
the 41 unit development but that the report had not yet been reviewed by Vernon.  Of concern to Vernon was the 
location of two domestic wells located less than 200 feet from the Septic System C leach field.  In a related 
matter, Kreiger recommended Vernon moving ahead with the Hydrogeologic study plan discussed at previous 
ZBA meetings but was unsure as to the impact of the new 48-unit plan. 
 
 Hinton thought that the Hydrogeologic study plan was to provide a standard to the applicant.  Hinton did 
not think it was a good idea for the town to move ahead at its own expense to do the analysis but felt the 
information overall would be useful. 
 
 Rolfe recalled that the Board had decided to disengage Vernon at the last meeting.  Kreiger felt that the 
Board had modified that and he had continued discussions with Levine and Vernon.  Kreiger said the submitted 
recommendations (Hydrogeologic study plan) were for the applicant to do and pay for.  In response to Nock, 
O’Hagan said they had instead submitted data to Vernon, a copy of which was submitted to the Board 
(Hydrogeologic Evaluation Sewage Disposal System C), to help him evaluate groundwater flow.  O’Hagan said 
they will not pay for the additional study/analysis/review of the system.  Hill felt that conducting the 
Hydrogeologic study might be futile if it could not be completed prior to the deadline. 
 
 Planning Board Chair, David Freedman, cautioned the Board since Vernon, the abutter’s engineer, or the 
Board of Health, had not reviewed the applicant’s newly submitted report and data and such review could result in 
a change in recommendation.   
 
 The Board was concerned that at this late date any analysis would be based on poor data and could not 
meet the timeline.  Nock felt the information provided by Vernon was useful and outlined the steps to be taken to 
determine if there would be adverse impact.  Kreiger emphasized that the Board had formally requested the 
applicant to provide the analysis and the applicant had refused.  Hinton concurred that this information had been 
requested many times from the applicant and would be required for Title V analysis. 
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 Nock reported that the Purchase and Sale agreement had expired on 2/28.  Levine asked why no one had 
requested an updated P & S.  Kreiger told the applicant that he had 60 days to cure the defect.  In response to 
Levine, Hill said that the Board was not required to formally request an updated P & S from the applicant.  Witten 
agreed that the issue of site control was raised by him and that the Board had no obligation to notify the applicant 
of its own issue.  Witten said loss of site control deemed the project dead and would require the applicant to begin 
the process again. 
 
 Rolfe motioned to require the applicant to provide evidence of site control; Hinton seconded.  The Board 
voted unanimously (4-0) to request the applicant to provide evidence of site control. 
 
 In response to Nock question on the peer-review account balance, Levine said that there had been no 
compliance with the 53G statute requirement that the applicant be consulted regarding bidding and scope of 
review.  In response to Nock, O’Hagan said they had paid approximately $7,500 that was incurred while he was 
engaged in the process but he advised the board that he did not want to pay any more.  The Board formally 
requested replenishment of the fund; O’Hagan refused. 
 
 In response to Hill, O’Hagan said a revised pro forma was submitted based on the new 48-unit plan.  
Nock requested a pro forma based on the 41 unit plan. 
 
 Witten urged the Board to review the project with a lower number of units to provide for the health and 
safety of the public.  Kreiger urged the Board to review the conditions to make progress where possible.  Rolfe 
was uncomfortable proceeding without first making a determination on density. He felt the reduction in density 
would ultimately be required to insure the health and safety of the public. Knowing whether or not the Board was 
in support of lower density would impact his decision on the specific conditions.  Hinton agreed that the Board 
did not have enough information and felt the Board should discuss a reduced density project. 
 
 Kreiger said the Board is obligated to review the applicant’s plan and determine its impact and place 
conditions on it in a way to protect health, safety and environment.  Kreiger suggested the Board look at the 
project and determine whether it could come to a decision.  
 
 In response to Nock, Kreiger said the Board could not begin again with the new plan because it could 
indicate a constructive approval to the original request.   
 
 Rolfe led the Board’s discussion through the conditions.  Note:   The condition being discussed has been 

cut and pasted prior to the discussion comments. 
 
Page 1 – no comments 
 
Page 2 – Irrigation 
 
 Hinton supported BOH recommendation which were also supported by state regulation.  
Rolfe is in favor of no irrigation well, unless density was reduced.  The Board agrees that if the irrigation well is 
allowed, the safety net submitted by the BOH must be in place. 
  
 Carlisle resident, Bill Guild, 1400 Westford Street, inquired as to which plan the Board was discussing 
and suggested that the Board did not have the time to review the 48 unit plan and that the Board should deny it.   
 
 The Board agreed with BOH regulations of water usage rate depending on the final number of units in the 
project. 
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The Board felt that Alternative #2 should be included in the Condition with Rolfe supporting an irrigation 

well if density is reduced and other BOH safety nets remained. Kreiger noted that cisterns were the primary focus 
of condition F2. 
 
 Kreiger recommended that the Board not determine capacity of the irrigation well during the evening’s 
hearing but wait for input from other Boards.  
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 The Board agreed that reporting specifications should be the left to the Board of Health.  The Board 
discussed the process for reporting issues.  The Board determined that the Board of Health should be notified of 
any issues. 
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 The Board discussed conditions allowing irrigation shut off. 
 

 
  
 Agreement 

 
 
 Agreed that F4 and F6 be combined.  Board of Health recommendations should be adopted. 
 
 Witten clarified that his clients felt no irrigation well is a better approach.  Kreiger requested that if better 
condition language was available that it be submitted prior to 3/28. 

 
 Hill reported that the applicant consented to this condition.  The Board, however, added that “If tests 
reveal hydraulic connectivity between the irrigation well and the water supply wells, the irrigation well shall be 
permanently abandoned.” 
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 The Board discussed testing for Hydraulic connectivity.  A letter had been sent to DEP from the BOH 
requesting direction on this issue. 
 

 
 Hill said he would add more detail to better define the common area as including the 40-foot protective 
buffer area. 
 

 
 
 Rolfe was concerned that the condition was ambiguous.  Hill said the condition would reference the plan.  
Kreiger clarified that the plan indicates the area that may be undeveloped but it did not prohibit replacing trees. 
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 Gary Davis said he would take any stones that were unused from stonewalls. Hill would modify the 
condition appropriately to allow the DPW the option to accept any remaining unused stones. 
 

 
 The Board discussed the Landscape Plan.  The area of the plan in question is adjacent to Stone/Epstein 
property.  Freedman reminded the hearing that applicant and abutters had agreed to meet but they had not reached 
an agreement.  Witten said there is no deal between the applicant and abutters because the applicant had walked 
away from the discussions.  The Coppinger Plan was based on the prior plan and now was obsolete because of the 
new 48-unit plan.  Hill requested more detail on where the trees would be placed.  Nock felt it was unreasonable 
for the abutters to come up with a plan due to changes in density.  Kreiger suggested the issue be deferred until 
density is determined.  Witten said the abutters would be happy to provide a higher quality of the plan. This 
condition is still under further discussion. 
 
 The Board discussed Stormwater management (J Conditions). 
 

 
 Nock felt J6 should be moved to J2.  Hill commented that a Maintenance plan had been submitted.  
Freedman felt with the change in plans that a final stormwater plan would be required. 
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 This condition deals with Septic C and will be discussed later.  Hinton felt a swale was necessary 
regardless of the final Septic C design. The Board modified the first sentence to read: “The Applicant shall add a 
vegetated swale or other grading acceptable to the ZBA’s peer review engineer…” 

 
 No comments/changes by the Board. The Applicant agreed, only if there are changes from the previous 
plan. 

 
 Witten said some of his comments (paragraph 81 in his document) had been omitted.  The Board agreed 
that this required further review.  Hill said he would have Preble review it. 
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 Confirming that this condition dealt with water supply, the Board wanted to insure Board of Health 
regulations and recommendations were reflected in the condition. 
 

 
 



Board of Appeals, 3/14/07  Page 11 of 18 
Approved,  
 

 
 
K2 – (a) 
 Witten wanted to insure that the applicant would not be able to do any site disturbance.  Freedman noted 
that the Talbotts, 81 Russell Street, had requested their well be added to those being tested.  Abutter Alex Parker 
concurred. 
 
(b) Questions arose over Witten’s comments, specifically paragraph 104 and the last sentence being out of 
context.  It was agreed that the last sentence should be omitted.  O’Hagan said he had accepted the cost of the 
testing and that Vernon would be engaged if an objective party was needed; however, this was prior to Vernon 
being engaged by the Board.   Levine noted that they were not agreeing to any conditions. 
 
Back to (a) 
 Hinton, referring to (a), requested clarification of Witten’s comments.  It was agreed that there would be 
no disturbance or site clearance until well testing had been conducted. 
 
(b) Kreiger explained that abutters would provide written and signed authorization and consent for access to 
their property.  The abutters would not agree to indemnify the applicant for damage incurred on their property 
during well testing.  O’Hagan said that he was uncomfortable with placing items in the well for testing purposes 
and his concern was if something happened to an abutter’s well during testing.  It was agreed that the condition 
should not impose any obligation on the abutters. 
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(c) The first sentence would remain and the rest of C would be omitted. 
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 Well testing protocol – the Board of Health requested reviewing the protocol.  The Planning Board 
requested that the applicant pay for the testing.  Witten requested the Board to look and consider his Paragraph 
108 and that Coventry Woods LLC be changed to the applicant’s name.  Witten requested that the sentence “For 
clarification on the definition and meaning of the terms used above, referenced is made…” be removed and that 
the Board of Health be added to “All data from the pumping tests shall be conveyed to the Town of Carlisle….” 
 
 Rolfe believed that DEP would determine impact.  It was clarified that Witten’s position reflected the 
abutters’. 
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 Hill explained that the draft language was crafted to avoid uncertainties.  Hinton wanted to insure that 
nothing would preclude the applicant and abutters that would allow them to work out the issue.  Also, if there was 
a substantive change to the plan, it would be brought to the Board to determine if the hearing needed to be 
reopened. 
 

 
 

Timing of well pump testing is recommended to be done in August or September.  It was also 
recommended that if the well tests reveal hydraulic connectivity between the five wells, they should be treated as 
one well. 
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 A brief discussion ensued on which permit this condition should be predicated upon.   Final determination 
should be given to the Board of Health.  Kreiger said that the condition’s intent was to provide guidance. 
 

 
 
 This is duplicated in Condition M4.  It will be deleted. 
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 Witten suggested the applicant provide self insurance for 20 years to protect abutters’ wells from any 
adverse long term impact.  Levine was unsure any insurance of this type was available.  Witten suggested that the 
applicant insure himself.  In response to Hill, Witten said that if a well was contaminated the nitrogen could be 
traced.  Kreiger was concerned that it would be difficult for an insurance company to determine a price.  It was 
clarified that K8 was meant to remedy defects in the infrastructure on the site, not abutters.  It was requested that 
Atty. Ed Woll’s insert be supplied for review. 
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 Data would be submitted and reviewed for approval by a Peer Review consultant. 

 
 No issues. 
 
 Freedman suggested the Board request the Advisory Board be set up and tasked to work on the conditions 
and other issues prior to the 3/28 meeting.  Freedman requested a Board of Appeal member be included on the 
Advisory Board.  Freedman said the Advisory Board could provide input on project density and input on 
conditions to help move along the issues. 
 
 Rolfe moved that he be the Board of Appeal representative on the Advisory Board.  Hinton seconded the 
motion.  The Board voted unanimously (4-0) to appoint Rolfe to the Advisory Board. 
 
 It was agreed that the applicant not be involved in these discussions.  Freedman informed the hearing that 
Mass Housing suggests work sessions to include one ZBA member but does not mention the applicant being 
involved.  Nock said the Advisory Board could provide input but the ultimate decision was the Board of Appeals.  
Levine said they would object to the Advisory Board if the ZBA participates.  Hill agreed the ZBA should not be 
included.  Kreiger said input from the Advisory Group was the same as input from other Boards. 
 
 Rolfe retracted the motion of having a ZBA member on the Advisory Board.  Hinton seconded the 
motion, the Board voted unanimously (4-0) to retract the motion. 
  
 The Board agreed that Vernon should only review the data provided by O’Hagan. 
 
 Hinton felt that an appraisal was necessary to discuss density.  The Board could look at the density issue 
after the property appraisal.  Unit reductions can only be done scientifically based on collected data/information.  
Kreiger suggested the Board tackle the density issue by determining the impacts at all levels and at what number 
of units the impacts are mitigated.   
 
 The Board discussed the agenda for the next meeting.  Witten estimated he would need about a half hour. 
 
 Freedman inquired as to when he would have an opportunity to offer comments on other decision 
conditions for the benefit of the Board. 
 
 Hill will provide a new draft of the conditions a week before the next meeting. 
 
 The hearing was continued to March 28 at 7:00 p.m. 
 
 Hinton motioned to adjourn the meeting; Kirk seconded. The Board voted unanimously (4-0) to adjourn. 
 
 The hearing was adjourned at 11:50 p.m. 
 
      Respectfully submitted, 
 
 
 
      Julie Connor Levey 


